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Four Legal Approaches to Prostitution and Human Trafficking

Criminalization

|

Decriminalization

‘ Legalization

Abolition of Prostitution

Who is Criminalized:

Pimps/traffickers, sex buyers,
prostituted women.

Technically nobody, but varies by
jurisdiction. Often pimps/traffickers.

Traffickers only.

Pimps/traffickers and sex buyers.

How It

Works:

Under the criminalization legal model
it is illegal to purchase or sell
commercial sex anywhere, and all
parties found to be involved in a
commercial sex transaction may be
arrested and subject to criminal
penalties. The only exception is if
there is evidence of trafficking, in
which case the person being bought
or sold is viewed as a victim. In some
states in the U.S., “safe harbor” laws
are being passed which require that
law enforcement treat any
prostituted person who is a minor
(generally under the age of eighteen)
as a trafficking victim instead of a
criminal.!

Decriminalization removes all laws
against pimping, pandering,
soliciting, buying and selling sex, so
the commercial sex industry is
neither regulated nor criminalized.
This means that it is legal to purchase
and sell sex, but prostitution is not
viewed as a legitimate profession (as
under the legalization model) and
people in prostitution receive neither
protection nor benefits from the
government. Most jurisdictions that
have some form of this model have
some variation on the model—for
example, pimping, trafficking, and
other activities surrounding
prostitution may still be illegal.?

Under the legalization model,
prostitution is legal and regulated.
This means that prostitution may
only happen in certain designated
areas, often called red-light zones or
tolerance zones or, as in Nevada, only
in certain counties. Within these
zones, the purchase and sale of
commercial sex is legal. Prostituted
persons are typically required to
register and have regular check-ups
for their health, and standards are set
that are meant to protect them (i.e.
no pillows in rooms, a panic button in
every room, condoms required, etc.).?

The abolition model is based on the
belief that human trafficking will only
be abolished if prostitution is also
abolished. This model views
prostituted women as victims rather
than criminals, so it decriminalizes
them (removes all criminal penalties),
and it only criminalizes the buyers
and pimps/traffickers. Instead,
funding is allocated to provide the
women with services to help them
start different lives. In Sweden, they
also launched a massive public
awareness campaign simultaneously
with the passage of the law so people
knew that purchasing sex was illegal.*

! Farley, M. (2008, September). Letter to San Francisco Mayor Gavin Newsom, et al. Retrieved from http://www.prostitutionresearch.com/pdfs/FarleyProstPolicy9-30-08.pdf
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Arguments for This Approach:

This model reflects the belief that
prostitution is criminal activity and
that all parties are at fault. Because
people view prostitution as a
victimless crime and, in fact, often
believe that prostituting women are
more at fault for “seducing” men into
buying sex, this is viewed as the most
equitable and fair approach.

Proponents of this model argue that
prostitution is not a crime but merely
consists of arrangements between
consenting parties. They argue that
as such it should neither be
regulated nor criminalized and the
government should simply not be
involved.

Proponents of this model argue that
the problem of prostitution will never
go away, so it is better that it be
regulated than not at all. They say
that this allows the government to
collect taxes on the industry, it allows
for safeguards to be set up to protect
those operating in the industry, and
will therefore make everyone safer.’

Known as the human rights approach
to prostitution, this approach works
to protect and assist women in
prostitution to get out of the life and
views them as victims rather than
criminals. In Sweden, which passed
this model in 1999, prostitution
decreased by fifty percent within the
first three years, in 2005 they had the
lowest percentage of the population
that paid for sex out of a thirty-four
country survey, and eighty percent of
the population supports the law. This
model has proven effective to
decrease trafficking because
criminalizing demand decreases
demand, so itis no longer lucrative
for pimps and traffickers to operate.®

Arguments Against This Approach:

Prostituted individuals are viewed
and treated as criminals even though
they are often victims. They are not
offered the services they need to get
out of the life and instead end up in a
cycle of incarceration. Where women
in prostitution have criminal records,
it makes it increasingly difficult for
them to get out of the life.

In practice, the laws under this model
are unequally enforced. Even though
all parties to a transaction should be
arrested, in practice, prostitution

Studies have shown that where
prostitution is not criminalized, sex
trafficking and exploitation increase.
As in a legalization model, where
prostitution is legal, demand
increases because there is no longer
stigma nor fear of consequences for
potential buyers. Where demand
increases, the need for supply
increases and thus pimping and
trafficking increase. Under a truly
decriminalized system, prostituted
women have no protections or
benefits to which they can turn from

Studies have shown that where
prostitution is legalized, human
trafficking increases. The reason is
that where prostitution is legal, sex
buyers flock to that jurisdiction,
which causes demand to increase.
Where demand increases, there is a
greater need for supply. This means
that trafficking, organized crime and
gang activity will increase to meet
that supply, bringing more victims
both from the local jurisdiction and
from surrounding countries to be
sold, meaning trafficking increases.

Opponents of this model argue that
it harms women in prostitution
because it makes it more difficult for
them to find clients. Typically, people
who argue against this model believe
that prostitution is a form of
empowerment for women in
prostitution and a right to work—
however, they fail to address the
harassment and abuse prostituted
women face while in prostitution in
addition to the coercion and force
employed against them by their
pimps and traffickers.

4 Ekberg, G. (2010). The Swedish law that prohibits the purchase of sexual services. Violence Against Women, 10, 1187-1218. doi: 10.1177/1077801204268647. Retrieved from
http://www.prostitutionresearch.com/pdf/EkbergVAW.pdf

5 Farley, M. (2009). Myths and facts about trafficking for legal and illegal prostitution. Retrieved from
http://www.prostitutionresearch.com/pdfs/Myths%208&%20Facts%20Legal%20&%20lllegal%20Prostitution%203-09.pdf

6 Ekberg, G. (2010). The Swedish law that prohibits the purchase of sexual services. Violence Against Women, 10, 1187-1218. doi: 10.1177/1077801204268647. Retrieved from
http://www.prostitutionresearch.com/pdf/EkbergVAW.pdf
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arrests are disproportionately of the
prostituting women,’ reflecting the
belief that prostitution is a victimless
crime and that the sex buyers are not
really at fault in the transaction.

the government and pimps and
traffickers can operate with basic
impunity because police can only act
when a prostituted woman has
specifically reported her pimp for
coercion. Though most jurisdictions
with some form of decriminalization
have a modified version, the results
are largely the same—numerous
cases of trafficked women who have
very limited, if any, recourse under
the law.

Traffickers and pimps are able to
operate with relative impunity
because they are viewed as
entrepreneurs and business owners
rather than exploiters under the law.?

Prostituted women and girls are not
actually made safer by the
protections. While the regulations
check on their health, they do not
check on the health of the buyers,
and illicit markets for “non-
sanctioned sex acts” also develop for
higher prices.’

Opponents also argue that it pushes
the sex industry further
underground, increasing the danger
for prostituted. Current research,
however, does not currently support
this argument.'®

Sample Jurisdictions that Currently Use This Approach:

Most states in the United States
(except Nevada), China'', Cambodia,
Philippines

Spain (modified — prostitution is
decriminalized but pimping is
technically illegal)'% Hong Kong
(modified - prostitution is
decriminalized but pimping,
soliciting in public places, and other
activities surrounding prostitution
are illegal)'

Nevada (specific counties); the
Netherlands'*; Germany; New
Zealand; Victoria, Australia

Sweden, Norway, Iceland™

7 One national study estimated that 90 percent of all prostitution-related arrests were of prostituting persons, only 10 percent were of the buyers. Sacramento, California
estimates by police and sheriff's deputies from 2009 were that 95.5 percent of arrests were of the prostituted person, only 4.5 percent were of the buyers.

8 Raymond, J. (2003). 10 reasons for not legalizing prostitution. Retrieved from
http://www.prostitutionresearch.com/10%20reasons%20for%20not%20legalizing%20prostitution.pdf

° Farley, M. (2009). Myths and facts about trafficking for legal and illegal prostitution. Retrieved from
http://www.prostitutionresearch.com/pdfs/Myths%208&%20Facts%20Legal%20&%20lllegal%20Prostitution%203-09.pdf

19 Waltman, M. (2010). “End demand” works, evidence shows. Retrieved from
http://www.prostitutionresearch.com/pdfs/Waltman EndDemandWorks,EvidenceShows Sept2012.pdf

M U.S. Department of State. (2008). 2008 human rights report: China (includes Tibet, Hong Kong and Macau). Bureau of Democracy, Human Rights and Labor. Retrieved from
http://www.state.gov/j/drl/rls/hrrpt/2008/eap/119037.htm

12 Fotheringham, A. (2010, September 5). Spain, the world capital of prostitution? The Independent. Retrieved from http://www.independent.co.uk/news/world/europe/spain-
the-world-capital-of-prostitution-2151581.html

13 Chapter 200 Crimes Ordinance, Section 147 Hong Kong Legal Code,
http://www.legislation.gov.hk/blis_pdf.nsf/6799165D2FEE3FA94825755E0033E532/46A02C9D714527F1482575EE004C2BC1/SFILE/CAP 200 e b5.pdf

14 Bindel, J. (2012, October). Window brothels get the red light. Standpoint. Retrieved from
http://www.prostitutionresearch.com/Bindel%20Window%20Brothels%20Get%20the%20Red%20Light.pdf

1> Raymond, J. (2010). Trafficking, prostitution and the sex industry: The Nordic legal model. Coalition Against Trafficking in Women. Retrieved from
http://www.prostitutionresearch.com/Raymond%20Trafficking%20Prostitution%20and%20the%20Sex%20Industry%20The%20Nordic%20Legal%20Model.pdf
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AIM’s Recommendations

This model reflects the erroneous
belief that prostitution is without
victims. The reality is that the vast
majority of women in prostitution
entered between the ages of 12 and
15 years of age, often had histories of
sexual abuse or child neglect, and
remain in the life because of
coercion, force or they believe there
is nothing else they can do.
Furthermore, while in prostitution,
many women are raped, abused, and
experience other forms of violence at
the hands of buyers and pimps.

Decriminalization is the most
detrimental legal model to victims of
trafficking. It essentially gives free
rein to pimps and traffickers while at
the same time affording no rights or

protections to women in prostitution.

This means that women and children
are more liable to be trafficked, more
liable to be subjected to violence,
and more liable to be victimized by
pimps, traffickers and buyers.

This model fails to realize that it is not
possible to make the commercial sex
industry safe for participants and that
where prostitution is legal, trafficking
increases. Traffickers, pimps and
organized




